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In the Court of Appeals of the District of Columbia. 


No. 2582. 


Samuel H. McMillan, Appellant, 

vs. 

Thomas J. D. Fuller. 


a Supreme Court of the District of Columbia. 

At Law. No. 54564. 

Samuel McMillan, Plaintiff, 
vs. 

Thomas J. D. Fuller, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Districts of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed April 12, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54564. 

Samuel McMillan, Plaintiff, 
vs. 

Thomas J. D. Fuller, Defendant. 

1. The plaintiff, Samuel McMillan sues the defendant Thomas 
J. D. Fuller to recover possession of lot No. 21 in George TruesdelPs 
addition to Washington Heights, being a sub-division of part of the 
tract of land known as “Widow’s Mite”, as per plat recorded in 
County-book No. six (6) page seventy-seven (77), of the records of 
the office of the Surveyor of the District of Columbia, said lot being 
located in the County of Washington, District of Columbia, in which 
said described premises plaintiff claims a fee simple title, and of 
which he was lawfully possessed, to wit, on the 8th day of February, 
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A. D. 1910. and while lie, the plaintiff was so possessed, the defend¬ 
ant entered wrongfully into possession of the same and withholds the 
possession thereof from the plaintiff. 

And the plaintiff claims the possession of said piece or parcel of 
ground with the improvements thereon and the appurtenances 
thereto, liesides costs. 

2. The plaintiff, Samuel McMillan further sues the de- 
2 fendant Thomas J. I). Fuller to recover possession of lot num- 
l>er twenty-one (21) in George TruesdelFs addition to Wash¬ 
ington Heights, being a sub-division of part of the tract of land 
known as “Widow’s Mite”, as per plat recorded in County-book No. 
six (6) page seventy-seven (77), of the records of the office of the 
Surveyor of the District of Columbia, said lot being located in the 
County of Washington, District of Columbia, in which said de¬ 
scribed premises plaintiff claims a fee simple title, and of which he 
became entitled to the possession on the 8th day of February, 1910, 
and the possession of which is unlawfully detained and held with¬ 
out right by the defendant. And the plaintiff claims the possession 
of said land with the improvements thereon and the appurtenances 
thereto, l>esides costs. 

8. The plaintiff, Samuel McMillan further sues the defendant, 
Thomas J. I). Fuller for money payable by the defendant to the 
plaintiff for that the defendant, having as aforesaid wrongfully en¬ 
tered into possession of the aforesaid premises whilst the plaintiff 
was possessed of the same, has from the day and date aforesaid taken 
and received and still continues to take and receive the rents, issues 
and profits thereof, and to use, occupy and enjoy the said premises 
to the damage to the plaintiff in the sum of five thousand 
($5,000.00) dollars. 

Wherefore, the plaintiff claims damages in the sum of five thou¬ 
sand — ($5,000.00) besides costs. 

EUGENE A. .TONES’, 

Attorney for Plaintiff. 


3 Plea. 

Filed May 6, 1912. 

******* 

The defendant for plea to the plaintiff’s declaration and each and 
every count thereof, says that he is not guilty as alleged. 

' CARLISLE, LUCKETT & IIOWE, 

Attorneys for Defendant. 


Replication. 

Filed May 10, 1912. 

******* 

Plaintiff joins issue on the defendant’s plea. 

EUGENE A. JONES’, 

Attorney for Plaintiff. 
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Stipulation. 

Filed February 3, 1913. 

* * * . * * * * 

It is stipulated and agreed by and between the parties hereto, by 
their respective counsel, Eugene A. Jones and William G. Johnson, 
as follows: 

4 1. That on and prior to May 28, 1891, one George Trues- 
dell was seized and possessed in his demesne as of fee in and 

to all of the legal and equitable title and interest in the land de¬ 
scribed in the Declaration, and that on said date he sold and con¬ 
veyed said property to James Howard Gore, who on June 5, 1894, 
soid and conveyed the same to James B. Wimer, who on October 13, 
1898, sold and conveyed the same to Annie Jenness Miller, who on 
December 17, 1898, sold and conveyed the same to John Paul Nolan, 
who on February 4, 1910, sold and conveyed the same to Samuel 
McMillan, the plaintiff herein; that each and every of said deeds 
was duly executed, acknowledged and recorded and was sufficient 
in law to pass to the respective grantees all the legal and equitable 
title of the grantors therein. It is further stipulated that no one of 
said grantees was ever in actual physical possession of said land or 
any part thereof. It is further agreed that there are no other deeds 
and no judgments, decrees, wills or proceedings of record affecting 
the title to said property other than this suit. 

2. That the said Samuel McMillan and those through whom he 
claims, his predecessors in title, have continuously and uninter¬ 
ruptedly paid all of the taxes and assessments which have been levied 
or assessed against said property during the respective periods of 
their ownership thereof. But this fact is admitted to be a fact sub¬ 
ject to the right of the defendant to object to its competency as evi¬ 
dence in the case, notwithstanding the admission of it as a fact, 

EUGENE A. JONES, 

Attorney for Plaintiff. 
W. G. JOHNSON, 

Attorney for Defendant. 

5 Supreme Court of the District of Columbia. 

Monday, April 21st, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and a jury of good and lawful men of this District, to wit: Edwin C. 
Elliott, J." Wm. Lehman, Wm. E. Barnes, Win. E. Simmons, Sam¬ 
uel A. Carrington, Bernard F. Ashford, Geo. W. Gilliland, Clifford 
M. Smith, Geo. F. Cox, Rob’t F. Johnsclier, Wm. E. Johnson and 
Onken Owens, who are duly sworn to well and truly try the issues 
herein joined, whereupon after evidence is submitted the defendant 
upon motion of his attorney is granted leave to file additional pleas 
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herein instanter, which is done, to which the plaintiff files a de¬ 
murrer, which being considered is overruled. Thereupon the plain¬ 
tiff joins issue on said pleas, and the jury is respited until tomorrow 
morning at ten o’clock. 

Amended Plea. 

Filed April 21, 1913. 

******* 

1. Now comes the defendant, by leave of the Court first had and 

obtained, and for a further plea to the first and second counts 
0 of said declaration says that the plaintiff’s cause of action did 
not accrue within fifteen years next before the bringing of 
this suit. 

2. And for a further plea to the third count of said declaration 
defendant says that plaintiff’s cause of action did not accrue within 
three years next before the bringing of this suit. 

W. G. JOHNSON, 
Attorney for Defendant. 


Memorandum. 

April 22, 1913.—Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Friday, May 9th, 1913. 

Session resumed pursuant to adjournment, lion. Daniel Thew 
Wright, Justice presiding. 

* * * * * * * 

Upon consideration of plaintiff’s motion for a new trial filed 
herein, it is ordered that the same be, and is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered 
7 that the plaintiff herein recover nothing by this action, that 
the defendant go hence without day, be for nothing held, 
and recover of plaintiff his costs of defense to be taxed by the clerk, 
and have execution thereof. 

From the foregoing, the plaintiff by his attorney in open court, 
notes an appeal to the Court of Appeals, whereupon, the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dollars. 


Memorandum. 

June 3, 1913.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Friday, June 13th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice presiding. 

* * * * * * * 

Comes now the plaintiff by his attorney of record and submitting 
to the Court the Bill of Exceptions taken at the trial of this cause, 
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prays that the same be signed and made of record nunc pro tunc, 
which is hereby accordingly done. 

8 Order for Transcript of Record on Appeal. 

Filed June 13, 1913. 

******* 

The Clerk of said Court will please prepare transcript of record on 
appeal & include therein the 1. declaration, 2. pleas, 3. stipulation. 

4. order granting leave to file add’l plea & demurrer, 5. additional 
plea, 6. order overruling demurrer, 7. verdict, 8. judgment, 9. bill 
of exceptions & order approving bond. 

EUGENE A. JONES, 

Attorney for —. 

Assignment of Errors. 

Filed July 15, 1913. 

******* 

The Court erred as follows: 

1. In holding that an adverse possession can arise where the oc¬ 
cupant is in ignorance of the fact that he is on another’s land. 

2. Tn refusing to permit the defendant to testify as to whether or 
not he was still claiming title to the adjoining lot for which he had 
received a deed. 

3. In refusing to admit in evidence that part of the stipulation 

showing that the defendant had never paid taxes on the lot 

9 in question. 

4. In refusing to direct a verdict for the y ^fcnaa Trt on M 
whole evidence. 

5. In permitting the filing of a plea of the statute of limitations 
after the close of the whole case. 

6. In overruling the plaintiff’s demurrer to the plea of the statute 
of limitations. 

7. In holding that the fifteen year limitation prescribed by section 
12(35 Code D. C. to be applicable to this case. 

EUGENE A. JONES, 

A tt’y for Pi'f. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54564 at Law, wherein Samuel 
McMillan is Plaintiff and Thomas J. D. Fuller is Defendant, as the 
same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
18th day of July, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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Bill of Exceptions. 

Filed June 13, 1913. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 54564. 


Samuel McMillan, Plaintiff, 
vs. 

Thomas J. D. Fuller, Defendant. 

Re it remembered that at the trial of this case and before the jury 
retired to consider of their verdict, the plaintiff, in order to main¬ 
tain the issue joined on his part, offered in evidence a certain stipu¬ 
lation signed bv counsel for plaintiff and defendant, in the words 
and figures following: 

“It is stipulated and agreed by and between the parties hereto, by 
their respective counsel, Eugene A. Jones and William G. Johnson, 
as follows: 

“1. That on and prior to May 28, 1891, one George Truesdell was 
seized and possessed in his demesne as of fee in and to all of the legal 
and equitable title and interest in the land described in the Declara¬ 
tion, and that on said date he sold and conveyed said property to 
James Howard Gore, who on June 5, 1894, sold and conveyed the 
same to James B. Wimer, who on October 13, 1898, sold and eon- 
veved the same to Annie Jenness Miller, who on December 17. 1898, 

t * ' * 

sold and conveyed the same to John Paul Nolan, who on February 
4, 1910, sold and conveyed the same to Samuel McMillan, 
12 the plaintiff herein; that each and every of said deeds was 
duly executed, acknowledged and recorded and was sufficient 
in law to pass to the respective grantees all the legal and equitable 
title of the grantors therein. It is further stipulated that no one of 
said grantees was ever in actual physical possession of said land or 
any part thereof. It is further agreed that there are no other deeds 
and no judgments, decrees, wills or proceedings of record affecting 
the title to said property other than this suit.” 

And further to maintain the issue on the part of the plaintiff 
joined, the plaintiff, Samuel McMillan was sworn and testified that 
he purchased the property in February or March, 1910, and he dis¬ 
covered that the defendant was in possession thereof about a year 
thereafter, when he discovered that there was a building on the lot. 
Prior to that time he had no notice of any adverse claim or pos¬ 
session by anybody. 

Before purchasing the lot, he went there to look at it, and at that 
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time lie saw the Fuller house. Tt was plenty big enough to see and 
he identified a photograph of the house. W hen he saw the house, 
he did not know that it was on the lot he bought. He was buying a 
lot to improve, to build on. Tie purchased the corner lot and "all 
the ground between the corner and the lot in suit, including the lot 
in suit. lie bought it because he had looked over the ground and 
was well acquainted with the facts, and it was the proposition he 
wanted. He did not notice this Fuller house, particularly; 
Id only noticed a house there, that it was low in structure and 
that it would not interfere with his building in the matter 
of light and air. When he looks at a piece of ground he tries to 
ascertain all surroundings of any place he buys. lie was going to 
build an apartment house and considered that this Fuller house 
would l>e of very little injury to it. The lot he is suing for is the 
very lot on which the house stands. And thereupon the plaintiff 
rested his case. 

The defendant to maintain the issue on his part joined, offered 
evidence tending to show that the defendant took possession of the 
lot described in the declaration and commenced the building of a 
residence thereon in October 1892. That the residence was com¬ 
pleted in July 1898, and that continuously since its completion, the 
defendant and his family had occupied the house, and occupied and 
used the lot, the whole of which was enclosed. That he had been 
continuously in possession thereof, had been to the time of trial and 
was then in possession thereof, and that the said house and lot was 
known by neighbors in the vicinity as the defendant’s house. 

Thomas J. I). Fuller, the defendant, testified that he first contem¬ 
plated acquiring this land in the summer of 1892, and wanted it, 
and looked at it, intending to purchase the site and build a house 
and decided on this particular location as being what seemed to meet 
his needs and what he wanted. At that time there were no houses 
in the block. The street was paved a short distance from Kalorama 
Avenue north, towards Woodley Lane. The block was terraced up 
from this street, in a very neat condition, grass had been 
14 planted, and the outlook was very attractive over Rock Creek 
Valley, and defendant decided on getting this lot with the 
improvements in front. The street was paved part of the way down 
from the corner, and sidewalks laid. The improvements referred to 
consisted of a paved asphalt street then known as Connecticut Ave¬ 
nue, bluestone flagging sidewalks, parking between the sidewalks, 
and the street was neatly planted with grass, and the terraces leading 
up from the sidewalk, to a height of five or six feet, were neatly 
planted with good sod. The pavement of the street terminated 
nearer the corner of Kalorama Avenue than Woodley Lane, Wood- 
ley Lane being the other corner of the block. 

Witness further testified as follows: 

“Q. At the place where the improvement ceased, what was the 
condition there? A. There was a rough dirt road, which continued 
from the termination of the asphalt down to Woodley Lane. 

“Q. When you looked at the situation and decided you would 
like to acquire a lot there, did you select any particular place along 
that street where you wanted to locate your lot? A. That was what 
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I meant to convey, that in going out there and making a personal 
examination I was particular to get land with an attractive outlook, 
and I took a great deal of care in selecting the land and the outlook 
I wanted to have. After making this visit out there and seeing this 
property and deciding that it was attractive and that I liked 

15 it, I then proceeded to make arrangements to acquire the 
parcel to actually build my house on. 

“Q. Where did that particular parcel lie, with respect to the end 
of the street pavement? A. That was just short of the end of the 
street pavement; in fact, that was one of the considerations that T had 
in mind—that the improvements only extended so far. I selected 
this location so as not to be at the raw edge of the asphalt pavement; 
that is, I wanted to be well within the improvements. 

Witness further testified that he gave directions to his attorney, 
Oscar Luckett, who has since died, to have a survey made of the lot, 
he had selected. Afterwards, he went there and saw the Surveyor’s 
stakes. They were on the lot he had selected. He went with his 
foreman, employed to superintend the actual construction of the 
work, and directed him in the actual location of the house on the lot. 
This was done by making measurements of the width of the front, 
as shown on the drawings, setting that out with reference to the 
stakes that were on the corners of the lot, locating it in reference to 
the building line in front and to the side lines. The house was 
forty-four feet and four inches wide. The main building was about 
twenty-eight feet and the north wing was about fifteen feet, about 
that, making the house about forty-four feet square. The wing was 
only one story. The kitchen wing at the south was some three or 
four feet shorter. The lot was excavated at the rear an average of 
alxnit four feet, six, to an average depth below the grade of the 
surrounding property. There was excavation for a cellar 

16 under the house. The witness identifies plat of survey as 
correctly showing the position and dimensions of the house, 

which plat was given in evidence and here follows: 


(Here follows plat.) 


17 The house was two stories, attic and basement, and about 

thirty-five or forty feet to the peak of the roof. The entire 
lot not occupied by the house, itself, with the exception of the en¬ 
trance walk from the street, was completely enclosed with fences, 
hedges and terraces, and the grounds within the enclosure were used 
for the cultivation of trees, shrubs, flowers, and other plants, besides 
the ordinary domestic purposes, for clothes lines, ash cans and other 
receptacles. He commenced building the house in about October, 
1892, and completed it about the first of July, 1893. The house 
cost to build $10JOCKLwhich cost the plaintiff paid. After the house 
was completed, pfamBff and his^vife nioved into it and have occupied 
it continuously ever since. PlwEtiw?* four children were all born in 
the house, and one of them died there. The eldest child was born 
August 6th, 1893, From the time of pfiinglr s taking possession 
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up to the present, he had never admitted any right of any one else 
to the property. Never had any idea of any such thing. When 
he entered into possession it was with the intention of making it his 
permanent home. No one but himself and family ever lived in the 
house, since he built it. No one else ever had possession of it at 
any time and he never at any time abandoned possession of it, or 
at any time abandoned his claim to be the owner of it. That he 
selected this lot by its physical situation, and not by any lot number, 
and further, that he had nothing to do with the negotiations for the 
purchase of the land nor the preparation of the deed. 

On cross-examination witness testified as follows: 

“Q. Mr. Fuller, at the time you entered upon this lot, 

18 you had no deed for it, had you? A. I cannot remember. 
Not having attended to the details of the transaction myself, 

I do not remember. 

“Q. Do you know, now, whether you have a deed for it? A. I 
assume that I have a deed now, ves. 

“Q. Don’t you know as a matter of fact, whether you have a deed 
conveying this lot to you from another person? A. I think I must 
have; I feel sure I have. At least, the papers were turned over to 
my attorney, Just now, I do not recall. 

“Q, Mr. Fuller, don't you know that at about this time or shortly 
priof to the time when you testified you entered upon this lot, you 
had acquired by purchase and a deed title to a lot adjoining this? 
A. Not tliat I know of. I always thought I bought this particular 
piece of property. 

******* 

“Q. Don’t you know that you got title, not by taking possession, 
but by a deed, purchase and payment for another lot adjoining this? 
A. I never knew that until this suit was brought. 

“Q. You know now that you have no deed for this particular lot? 
A. Since this suit was brought, I am aware of it; yes. 

“Q. So that you did purchase a lot on that front in that 

19 subdivision ? A. I did. 

“Q. And at the time that you took possession of this lot, 
you assumed that you were taking possession of the lot that you 
had purchased; did you not ? A. I did. 

“Q. You did not think, when you took possession of this lot, that 
you were usurping any one’s possession to the lot or title to it? A. 

I did not. . . , . . 

“Q. And you never had thought so up to the time of the bringing 

of this suit? A. I had not. 

“Q. In other words, you thought that this property you entered 

upon was your property? A. I did. 

“Q. And that you were not taking it in hostility to anybody’s 

right to it? A. I did not. 

“Q. Have you paid any taxes on this lot? A. I have paid taxes. 
I have asked for my tax bill each year, and the tax bills have been 
rendered as lot so-and-so, with the number of the improvements, and 
I have always assumed that was this lot. 

“Q. So really you have been paying taxes on the lot you bought, 

2—2582a 
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and not on the one you occupy? A. That has subsequently devel¬ 
oped ; yes, sir. 

“Q. Now, this lot is nearer to Connecticut Avenue than the 

20 lot you purchased, is it not? A. Than the lot I had the deed 
to, yes. 

“Q. Than the lot which was described. You are an architect, Mr. 
Fuller? A. Yes. 

“Q. At the time you purchased the lot, did you have a plat? 
Did you select the lot from a plat which was shown you? A. No, 
sir; I selected it entirely from personal inspection. 

“Q. You did not know how far the lot you purchased was from 
the corner of this street? A. Except from personal inspection. I 
picked out a lot in this exact place with reference to the improve¬ 
ments on the street. 

“Q. You made no investigation to see if the lot you were taking 
possession of conformed to the plat of the subdivision in wdiich the 
lot you bought was located? A. \ did not; I left that to my repre¬ 
sentative, supposing that he had acquired title to the particular piece 
that I had pointed out. 

******* 

“Q. When was it that you discovered that you were not in pos¬ 
session of the lot described in the deed you had obtained? A. I 
think that was in 1911; that is my recollection. 

“Q. 1911. Do you recall an incident, Mr. Fuller, about 

21 the removal of some weeds? A. T remember several such 
instances; on two or three different occasions we have been 

annoyed by the rank growth of weeds on the surrounding property, 
and have requested their being cut down. 

“Q. Do you recall one occasion when you yourself made a com¬ 
plaint about the rank growth of weeds on this lot adjoining the one 
that is descril)ed in your deed, and had some correspondence w T ith 
the District officials about it? A. 1 remember it a little differently 
from what you stated, 1 remember there being a rank growth of 
weeds on the lot adjoining the one my house is on, and some member 
of my family—my wife—writing to the Health Office, requesting 
that the owner be compelled to remove the weeds. * 

“Q. You were notified then that you w T ere chargeable with the 
duty yourself, because you owned the lot? A. Yes. 

“Q." The assessment records showed that the very lot you com¬ 
plained of was your own property? A. According to the deed. 

“Q. Then it was that you discovered- A. (Interrupting.) 

That was the first time my suspicions were aroused that there was 
any discrepancy, and that there was any possibility of my house 
being on a lot I did not have a deed to. 

“Q When was that, about? A. My recollection is that it was in 
1910 or 1911.” 

******* 

22 “Q. It was not, then, Mr. Fuller, until 1911 that you 
thought of claiming this property in hostility to some other 

person? A. I claimed it as my property, but not knowingly in 
hostility to any one else. 
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“Q. Now you claim title to both lots? Is that so?” 

To which last question counsel for the defendant objected, and 
the objection was sustained, to which action of the Court the plain¬ 
tiff duly excepted. 

The first intimation pkn-remF had that anybody else claimed this 
lot was since this suit was brought; prior to that his title had never 
been questioned, so far as he knows. 

And thereupon the defendant rested. 

And thereupon, the plaintiff, to maintain the issue on his part 
joined, offered in evidence the remaining part of the Stipulation, 
which is in words and figures following: 

r l hat the said Samuel McMillan and those through whom he 
claims, his predecessors in title, have continuously and uninterrupt¬ 
edly paid all of the taxes and assessments, which have been levied 
or assessed against said property during the respective periods of 
their ownership thereof. But this fact is admitted to be a fact sub¬ 
ject to the right of the defendant to object to its competency as evi¬ 
dence in the case notwithstanding the admission of it as a fact.” 
Plaintiff’s counsel stating that the same was offered as tending to 
show that defendant's possession was not adverse, to which counsel 
for the defendant objected, and the Court sustained the ob- 

23 jection, to which action of the Court counsel for the plaintiff 
duly excepted. And thereupon the plaintiff again rested. 

And thereupon the plaintiff moved the Court to instruct the jury 
to return a verdict for the plaintiff, which motion was by the Court 
overruled, and the plaintiff excepted, and thereupon leave was 
granted the defendant to file a plea of the Statute of Limitations, and 
thereupon the following occurred: 

“Mr. Johnson : I will present the plea, if your Honor please. 

(Mr. Johnson thereupon read to the Court the plea referred to.) 

“Mr. Jones: If your Honor please, I reserve an exception. I 
believe it is not a matter within the discretion of the Court as to the 
filing of it. I reserve an exception to your Honor’s action in permit¬ 
ting the filing of the plea. 

“The Court : Yes. 

“Mr. Jones: I ask leave to demur to that plea. 

“The Court: Do you want to be heard on the demurrer, Mr. 
Jones, or file it formally? 

“Mr. Jones: What I would have to say would be a repetition of 
what I have already said on the motion. 

“The Court: I suppose you want to demur to save your point? 

“Mr. Jones: Yes, sir. 

“The Court: Let the demurrer be filed. You may file it at 

24 your convenience, because the demurrer will be overruled. 

“Mr. Jones: I reserve an exception. 

“The Court : Those rulings dispose of your motions, do they not, 
Mr. Jones? Is there any other point? 

“And thereupon the plaintiff prayed the Court to instruct the jury 
as follows: 

“Plaintiff’s Prayer No. 1. 

“The jury are instructed that if they find from the evidence that 
the defendant having become the purchaser of lot No. 20 adjoining 
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the lot mentioned in the declaration, entered upon the lot mentioned 
in the declaration through inadvertence and in the belief that he 
was entering upon his own land and not upon the land of another, 
and that the defendant remained in ignorance of his mistaken entry 
and possession until shortly before this suit was brought, paying no 
taxes upon the lot mentioned in the declaration, his possession was 
not adverse and the plaintiff is entitled to a verdict.” 

Which the Court refused to give, and the plaintiff duly excepted. 

Thereupon, at the request of tlie plaintiff, the Court instructed 
the jury as follows: 

“The jury are instructed that in order to maintain the defense of 
adverse possession, the defendant must prove by a preponderance of 
the evidence that his possession was actual, open, notorious, continu¬ 
ous and hostile to all ownership of title except his own and that 
in determining whether or not the defendant’s possession 

25 was hostile to such title, thev shall take into consideration the 
declarations, statements and conduct of the defendant whilst 

he was in possession of the property, 

Given as amended by consent. W. 

And thereupon the defendant prayed the Court to instruct the 
jury as follows: 

‘‘If the jury believe from the evidence that the defendant has l>een 
in the actual, open, visible, notorious, hostile, and exclusive pos¬ 
sesion of the real estate described in tbe declaration in this case, 
under claim of ownership thereof by him, and that such described 
possession by him, under such claim of ownership has been continu¬ 
ous and uninterrupted for the full period of fifteen years l>efore the 
filing of this suit, then their verdict must be for the defendant.” 

Which instruction was, over the objection of the plaintiff, granted, 
and the plaintiff duly excepted. And thereupon before the jury re¬ 
tired to consider of their verdict, the Court charged the jury as 
follows: 

“Gentlemen of the jury, the question which is decisive of the case 
is a very narrow one. It is whether or not the facts of the case bring 
it within the operation of a certain statute which Congress has 
enacted. I preface my direct reference to the statute by this illus¬ 
tration : 

“A man takes possession of real estate, intending to dominate 
that real estate so that it shall be his own absolutely, and he 

26 continues in the possession of that real estate, openly, ad¬ 
versely. in the sense that he intends to make it his own 

against the entire world. The moment he acquires the physical 
possession of the real estate with that intention, and with that ad¬ 
verse holding of it, that moment he violates the right of the real 
owner of the real estate, and that owner has a cause of action against 
him. 

“This statute, which is important to the case before you, provides 
that no action shall be brought for the recovery of land after fifteen 
years from the time the right to maintain such action shall have 
accrued. That shows you upon what consideration the case here 
must turn. 

“The defendant claims that,—whether he had the right to do it 
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or not—and really that question is entirely immaterial for it makes 
no difference whether one who actually takes the possession has a 
right to take it—he actually took possession of this particular land 
more than fifteen years ago, and that when he did take possession 
of it, he took possession of it intending that it should be his own 
land and that he has since held the possession continuously, during 
more than fifteen years, openly and adversely. Tf that is true, if 
he did take possession of this land more than fifteen years ago. and 
if at the time he took possession, he recognized no other ownership 
than his own, intended to dominate absolutely the ownership of the 
land, and if he has since then actually held the possession, openly 
and adversely to all other persons, then this statute applies 

27 to the case and says the plaintiff cannot maintain this action. 

“Therefore you see what the questions of fact are for your 
decision on the evidence that has been introduced before you. 

“You can take it for granted, so far as the case is concerned, that 
the plaintiff did acquire the actual legal title to the land. That ques¬ 
tion is not controlling of the case, not decisive of the case, because 
the statute says that even though one may be the actual owner of 
the naked legal title, he cannot put another person out if more than 
fifteen years have elapsed since the time accrued to bring the action 
for the recovery of the real estate. 

“Therefore, you must first determine, because it is stated that Mr. 
Fuller has been in possession of this land for more than fifteen years, 
whether at the time he took possession of the land he took possession 
of it intending to make it his own land, regarding that it was his own 
land, and intending to hold it for his o" ad\ erselv to all t e 
It is not necessary that he shall have known who was the real owner ; 
it is not necessary that he shall have had any especial particular in¬ 
tent to hold it against an individual person as owner. It is sufficient 
upon that point if he intended to hold it against the whole world, 
including whoever might be the holder of the legal title, although 
he did not know the identity of that individual. 

28 “It is as bearing on the question of the intent with which 
the defendant Fuller took possession of the land, that you 

have been permitted to hear evidence respecting what he did con¬ 
cerning the land. In other words, it is upon the question as to what 
extent he intended to dominate the land, that you have been per¬ 
mitted to hear that he built a house on it and what expense he went 
to in the erection of his house, and, as bearing upon that same ques¬ 
tion of what his intent was, you have been permitted to hear evi¬ 
dence that he fenced the land and that he planted trees and made 
other improvements, that evidence being received for the purpose of 
reflecting, as nearly as the conduct of a man can reflect the actual 
condition of his mind, into your mind the condition of mind that 
Mr. Fuller entertained at the time he performed these various acts 
respecting the improvement of the real estate; the theory of the law 
being that that is an aid to show you whether or not he really did 
intend and whether he really was holding the land itself adversely 
to the claims of ownership of all other persons and claiming to own 
it absolutely himself. 

“If you find from the evidence therefore, that for more than fif- 
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teen years he has been in open, adverse, continuous possession of this 
land, claiming it as his own continuously during that time, then it 
is your duty to bring a verdict in favor of the defendant, because 
the law does not permit a cause of action to be brought against him 
to put him out of the land if during that period he had 
29 maintained a possession characterized by the qualifications 
which have been expressed to you. 

“If, on the other hand, you find that he has not for fifteen years 
held the open, adverse, continuous possession which T have de- 
scribed, then the statute does not apply to his case, does not save 
his situation, and it would l>e your duty to bring in a verdict for 
the plaintiff. 

“You may take your exceptions. 

“Mr. Johnson: I have just one exception to note. Your Honor 
once or twice used the expression “fifteen years ago.” That might 
be misleading. The jury should understand it is fifteen years be¬ 
fore the filing of this suit. 

“The Court: That was an inaccuracy, gentlemen. I should have 
said fifteen vears before the filing of this suit, which was April 12, 
1912. 

“Mr. Jones: 1 except, if your Honor please, to so much of the 
charge as limits the period to fifteen years. 

“That all the foregoing exceptions were duly noted by the Justice 
in his minutes. 

And now, this Bill of Exceptions is signed and sealed now for 
then this 13th dav of June 1913. 

DAN THEW WRIGHT, Justice. 

This bill of exceptions is agreed to as correct. 

W. G. JOHNSON, 
Counsel for Defendant Fuller . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2582. Samuel II. McMillan, appellant, vs. Thomas J. D. Fuller. 
Court of Appeals District of Columbia. Filed Jul- 19, 1913. Henry 
W. Hodges, clerk. 
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Statement of the Case. 

This is an action of ejectment filed April 12, 1912, to 
recover a lot on Washington Heights. In February, 1910, 
the plaintiff bought the lot in good faith and admittedly 
obtained a good and unincumbered fee-simple title of record. 
The defendant, in 1892, had bought and obtained title to an 
adjoining lot, and in October, 1892, entered by mistake upon 
the lot in controversy, and defends on the ground of ad¬ 
verse possession, and the statute of limitations of fifteen 
years. 

The character of the defendant’s entry upon and occu¬ 
pation of the lot in controversy is indicated by the following 
excerpts from his cross-examination (R., pp. 9-10): 

“Q. You know now that you have no deed for this 
particular lot? 

“A. Since this suit was brought, I am aware of it; 
yes. 

“Q. So that you did purchase a lot on that front in 
that subdivision? 

“A. I did. 
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“Q. And at the time that you took possession of this 
lot, you assumed that you were taking possession of the 
lot that you purchased; did you not ? 

“A. I did. 

“Q. You did not think, when you took possession of 
this lot, that you were usurping any one's possession to 
the lot or title to it? 

“A. I did not. 

“O. And you never had thought so up to the time of 
the bringing of this suit? 

“A. I had not. 

“Q. In other words, you thought that this property 
you entered upon was your property ? 

“A. 1 did - 

“Q. And that you were not taking it in hostility to 
anybody’s right to it? 

‘‘A. I did not. 

“Q. Have you paid any taxes on this lot? 

“A. I have paid taxes. I have asked for my tax 
bill each year, and the tax bills have been rendered as 
lot so-and-so, with the number of the improvements, 
and I have always assumed that was this lot. 

“Q. So, really, you have been paying taxes on the 
lot you bought, and not on the one you occupy? 

“A. That has subsequently developed; yes, sir. 

“Q. Now, this lot is nearer to Connecticut Avenue 
than the lot you purchased, is it not? 

“A. Than the lot I had the deed to, yes. 

“Q. Than the lot which was described. You are 
an architect, Mr. Fuller? 

“A. Yes. 

“Q. At the time you purchased the lot, did you have 
a plat? Did you select the lot from a plat which was 
shown you? 

“A. No, sir; I selected it entirely from personal in¬ 
spection. 

“Q. You did not know how far the lot you purchased 
was from the corner of this street? 

“A. Except from personal inspection. I picked out 
a lot in this exact place with reference to the improve¬ 
ments on the street. 
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“Q. You made no investigation to see if the lot you 
were taking possession of conformed to the plat of the 
subdivision in which the lot you bought was located? 

“A. I did not; I left that to my representative, sup¬ 
posing that he had acquired title to the particular piece 
that I had pointed out. 

* * * * * * * 

“O. When was it that you discovered that you were 
not in possession of the lot described in the deed you 
had obtained ? 

“A. I think it was in 1911; that is my recollection. 
****** * 

“It was not, then, Mr. Fuller, until 1911 that you 
thought of claiming this property in hostility to some 
other person ? 

“A. I claimed it as my property, but not knowingly 
in hostility to any one else.” 

During the course of the trial the plaintiff for the purpose 
of showing that the defendant’s possession was not hostile, 
offered to prove, that the defendant still claimed title to the 
lot for which he got his deed (R., p. 11) and that he had 
not paid any taxes on the lot in controversy, but the same 
had been paid by the plaintiff and those under whom he 
claimed (R. p. 11), but the Court refused the offer and the 
plaintiff excepted. 

After the close of the trial and after a motion on behalf 
of the plaintiff to direct a verdict in his favor had been 
argued and overruled, the Court permitted, over the objec¬ 
tion of the plaintiff, the filing of a plea of the statute of 
limitations and the plaintiff again excepted (R. p. 11).' 
And thereafter the Court instructed the jury as follow’s: 

ft 

4 

“If the jury believe from the evidence that the de¬ 
fendant has been in the actual, open, visible, notorious, 
hostile, and exclusive possession of the real estate de¬ 
scribed in the declaration in this case, under claim of 
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ownership thereof by him, and that such described 
possession by him, under such claim of ownership has 
been continuous and uninterrupted for the full period 
of fifteen years before the filing of this suit, then their 
verdict must be for the defendant” (R., p. 12), 

to which the plaintiff excepted. The Court refused to in¬ 
struct the jury as follows: 

“The jury are instructed that if they find from the 
evidence that the defendant having become the pur¬ 
chaser of lot No. 20 adjoining the lot mentioned in the 
declaration, entered upon the lot mentioned in the 
declaration through inadvertence and in the belief that 
he was entering upon his own land and not upon the 
land of another, and that the defendant remained in 
ignorance of his mistaken entry and possession until 
shortly before this suit was brought, paying no taxes 
upon the lot mentioned in the declaration, his possession 
was not adverse and the plaintiff is entitled to a verdict” 
(R., pp. 11 and 12), 

% 

to which refusal the plaintiff excepted. These four ex¬ 
ceptions are the basis of the errors assigned in the Record 
(p. 5). 

Points and Authorities. 

I. 

% 

Evidence of the defendant’s non-payment of taxes on 
this lot and the payment by him of the taxes on and claim 
by him of title to the adjoining lot was admissible as tending 
to show that his possession of the lot in controversy was not 
hostile, but merely permissive. What is adverse possession, 
is essentially a question of intent, and that intent may be 
shown by the acts, conduct and declarations of the occupant 
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and the court below so held in the first instruction it gave, 
wherein it said, “In determining whether or not the de¬ 
fendant's possession was hostile to such title they shall take 
into consideration the declarations, statements and conduct 
of the defendant whilst he was in possession of the prop¬ 
erty” (R., p. 12). All of the self-serving acts and declara¬ 
tions of the defendant were admitted in evidence, those dis¬ 
serving were rejected. The ruling was in the teeth of the 
instruction, but the instruction was in accordance with law. 

In Draper vs. Shoot, 25 Mo., 197, the Court said: 

“It would be an argument against one claiming to 
hold land, that he should for twenty years fail to 
pay his annual assessments upon it.” 

And it is submitted that it would go to rebut the de¬ 
fendant’s claim of ownership, and tend to characterize the 
nature of his occupancy, by showing that he claims title to 
the adjoining lot. 

That the payment of taxes is a fact proper to be con¬ 
sidered is a well recognized rule. 

Whitaker vs. Erie, &c., Club, 102 Mich., 454. 

Wilkinson vs. Bates, 59 Kans., 224. 

Sauers vs. Giddings, 90 Mich., 50. 

And the failure of one in possession of land to pay taxes 
upon it, is certainly admissible as showing the character of 
the possession, and as rebutting the defendant’s claim of 
hostile ownership. 

II. 

% 

Leave to file the plea of the statute of limitations after the 
case was closed, was error. Issue was joined upon the 
plea of “not guilty,” the general issue in ejectment, and 
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while the general rule is that all defenses in ejectment are 
available under this plea, including the defense of adverse 
possession, in this jurisdiction, where the period of limita¬ 
tion for the bringing of real actions has been recently 
changed, the rule is, or should be, different. In order to 
acquire title by adverse possession, the occupant must be in 
possession openly, notoriously, and in hostility to the true 
owner for a period of twenty years unless the land be 
vacant and unimproved in which event the period 
has been made, by the Code, fifteen years. While sec¬ 
tion 1265 of the Code reduces the period of limita¬ 
tions to fifteen years, another section of the Code 
requires twenty years before the occupant may come in¬ 
to Court and have his title declared good. Upon the 
motion filed on behalf of the plaintiff for a directed 
verdict in favor of the plaintiff, the Court was disposed to 
hold that the adverse possession under the plea of the gen¬ 
eral issue was to continue for twenty years, and the sug¬ 
gestion was made to counsel that the special plea provided 
by section 1265 be interposed. Unless the issue raised by 
the special plea of the Statute was the same issue as that 
raised by the plea of the general issue, permission to file 
it after all the evidence was in, was error. 

III. 

The fifteen-year limitation prescribed by section 1265 
Code D. C. is not applicable. 

Before the Code went into effect in this jurisdiction 
the time required for the acquisition of a title by adverse 
possession was twenty years. The Code, by section 1265, 
provides that “no action shall be brought for the recovery 
of lands, tenements, or hereditaments after fifteen years 
from the time the right to maintain such action shall have 
occurred." But the Code is silent as to the requisite time 
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within which a title may be acquired by adverse possession 
entitling the plaintiff to go into Court to have cloud from 
title removed. 

It would ordinarily be of no concern, because a defendant 
could defend by showing that the cause of action in eject¬ 
ment was barred, but in the case at bar it is extremely 
important to determine the time required for a possession 
to ripen into title by adverse possession, because of the 
state of the pleading in this case. Under the general issue 
in ejectment, it is proper to prove in defense that the de¬ 
fendant does not withhold from this plaintiff the plaintiff’s 
land, but holds his, the defendant’s land, it belonging to the 
defendant and title being in him by reason of his adverse 
possession for the time required for such a possession to 
ripen into title. This was the issue the jury in the case at 
bar was sworn to try, and the defendant undertook by evi¬ 
dence to prove a title in himself by adverse possession. It 
is earnestly submitted that then, after all of the evidence 
had been introduced and the case closed, it was not proper 
to allow the defendant to file a plea of the statute of limi¬ 
tations, thus introducing into the case an entirely new issue 
(if the contention of appellant is correct, that twenty years 
is now the time required for the acquisition of a title by 
adverse possession), and an issue which the jury had not 
been sworn to try. 

It is submitted that the condition of the law in this 
jurisdiction is anomalous in this that one in adverse pos¬ 
session of land for more than fifteen years and less than • 
twenty, may successfully defend his possession if he prop¬ 
erly pleads the fifteen-year statute of limitations, which is a 
bar to the action, but at the same time such an occupant can¬ 
not go into Court to have his title declared absolute, because 
his possession is of less than twenty years. In other words, 
such an occupant may use the fifteen-year statute of limi- 
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tations as a shield to defend himself, if he properly pleads 
the statute, but he cannot become the aggressor and himself 
initiate proceedings to establish his title. An anomalous con¬ 
dition of the law, due to the neglect of the legislative body, 
cannot be urged as a reason to disregard the law. 

As showing that twenty years is at this time the time 
required for an adverse possession to ripen into title, con¬ 
sider— 

(1) There is no positive and definite expression in this 
Code as to what time shall elapse before an adverse pos¬ 
session will ripen into title, entitling the occupant to go into 
Court to have his title established. 

(2) That before the present Code became effective twenty 
years was required for the acquisition of title by adverse 
possession. 

(3) The Code in section 111, which provides for per¬ 
fecting a title which has “become vested in any person or 
persons by adverse possession,” uses this language as show¬ 
ing a recognition of the fact that twenty years is the time 
required: 

“Provided, that the rights of infants or others under 
legal disability shall be saved for a period of two years 
after the removal of their disabilities; provided, how¬ 
ever, that the entire period during which such rights 
shall be preserved shall not exceed twenty-two years 
from the timp such rights accrued, etc.” 

It is submitted that in the absence of a positive and 
definite statement of what length of time shall elapse to 
create a title by adverse possession, and in view of the fact 
that 20 years was the period before the Code was enacted, 
that this language in the Code is legislative recognition of 
the continuance of the twenty-year period necessary for 
the acquisition of title by adverse possession. 
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Section 1640 provides that— 

“Nothing in the repealing clause of this Code con¬ 
tained shall be held to affect the operation or enforce¬ 
ment in the District of Columbia of the common law 
or of any British Statute in force in Maryland on the 
twenty-seventh day of February, 1801, or of the prin¬ 
ciples of equity or admiralty * * * except in so far 
as the same may be inconsistent with, or is replaced by, 
some provision of this Code.” 

Before the enactment of the Code, twenty years was the 
period necessary to acquire a title by adverse possession, 
and there is nothing in the Code inconsistent with this, and 
no provision of the Code changes the rule, therefore it is 
respectfully submitted, that twenty years is the period re¬ 
quired to acquire a title by adverse possession as fixed by 
the British Statute of Limitations of 21 James I, and that 
twenty years’ adverse possession, ripening into title, is the 
defense admissible under the general issue, and it is sub¬ 
mitted it was error to permit a special plea of the fifteen- 
vear statute of limitations to be interposed after the close 
of the case. This plea was a bar to the remedy not provable 
under the general issue. It was permissible to prove under 
the general issue facts, which showed the acquisition of title 
in the defendant by twenty years’ adverse possession, and 
the plea raised a new and different issue, and, it is sub¬ 
mitted, was erroneously allowed to be filed after the close 
of the case. 


IV. 

Possession by mistake is not hostile. 

In Farish vs. Coon, 40 Cal., 33, the Court, speaking of a 
case where a vendee purchases a particular tract of land, 


and, through mistakes, under color of his purchase, enters 
upon another tract of the same vendor, said: 

“Notwithstanding the mistakes, the entry is under 
the claim of title assumed to have been derived from 
the vendor, and is in subordination to the vendor’s title. 
The vendee professes to hold and claim under the ven¬ 
dor, and not in hostility to his title. Such a possession 
cannot be deemed ‘adverse’ in any just sense. The 
very essence of an adverse possession is, that the holder 
of it claims the right to his possession, not under, but 
in opposition to the title to which his possession is 
alleged to be adverse. So long as he claims to hold 
under that title, his possession is not adverse to it, and 
the Statute of Limitations does not run against it.” 

In Srube vs. Wells, 34 Iowa, 148, it appeared that an 
enclosure by mistake included part of an adjoining lot, and 
the question was squarely presented whether the defend¬ 
ant’s possession under the circumstances was of that char¬ 
acter which is deemed by the law adverse. The Court, in 
its opinion, said: 

“An essential ingredient of adverse possession is a 
claim of right hostile to the true owner. So, if one 
enter upon the land of another, without any color of 
title, or claim at right, the possession thus acquired is 
not adverse, but the possessor will be deemed by the 
law to hold under the legal owner. In such a case no 
length of possession will make it adverse. The quo 
animo in which the possession was taken and held is 
a test of its adverse character. The inquiry therefore, 
as to the intention of the possessor, is essential in order 
to determine the nature of his possession, and, before 
his possession may be pronounced adverse, it must be 
found that he intended to hold in hostility to the true 
owner. * * * Simple belief on the part of the de¬ 
fendant of her right to the land * * * is not equiva- 





11 


lent to, nor will it supply the place of, the claim re¬ 
quired by the law, and * * * possession will not 

establish the quo ammo ” 

In a note to Schanbuch vs. Dillemuth (Va.), 15 Am. 
& Eng. Anno. Wars, 827, in which a great number of cases 
are cited, the rule, supported by the great weight of au¬ 
thority, is stated to be, that where a fence or enclosure is 
extended through inadvertence or mistake of the location of 
the true boundary line, so as to embrace within the en¬ 
closure lands belonging to another, with no intention of 
claiming such extended area, but with the intentions of 
claiming adversely only to the true boundary line, wherever 
it may be, the possession of such extended area is not ad¬ 
verse or hostile to the true owner. 

The following authorities sustain the proposition that 
possession of land under mistake does not amount to ad¬ 
verse possessions: 

• 

Davis vs. Owen (Va.), 58 S. E., 581. 

Davis vs. Caldwell, 107 Ala., 526. 

Dow vs. McKenney, 64 Me., 138. 

St. Louis Univ. vs. McCune, 28 Mo., 481. 

Auyler vs. Bush (Ky.), 84 S. W., 579. 

Brownlee vs. Williams, 32 Colo., 502. 

Schaubach vs. Dillemuth, 108 Va., 86. 

Henderson vs. Lumber Co. (24), 128 S. W., 671. 

Jones vs. Weaver (24), 122 S. W., 619. 

See also— 

Raecker vs. Hoperla, 138 Mo., 33. 

Skinner vs. Crawford, 54 Iowa, 119. 

In Howard vs. Reedy, 29 Ga., 152, it was said: 

“The line was run under the idea, as we infer from 
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the testimony, that it was the true line, and the occu¬ 
pation and claim of Howard was always based upon 
that ground. His possession, therefore, originated in, 
and continued under, a mistake or misapprehension as 
to the true boundary. Had he known the truth, we are 
warranted in believing that he never would have set 
up a claim to the 4*4 acres of land in dispute.” 

i 

“The facts relied upon to constitute adverse pos¬ 
session must be strictly proved, they cannot be pre¬ 
sumed. The law presumes that the possession of land 
is always under the regular title, and will not permit 
this presumption to be overcome by another presump¬ 
tion. There can be no such thing as conflicting legal 
presumptions. 

“The intentions, the quo ammo of the possessor must 
be shown. This cannot be done by mere proof of pos¬ 
session: it must be shown to exist under certain con¬ 
ditions, to be qualified by the existence of a claim of 
right, for the adjective characteristics of a thing can¬ 
not be shown by proof of the mere existence of the 
thing itself.” 

Srube vs. Wells, 34 Iowa, 148. 

See to the same effect— 

Newton vs. Louisville, &c., R. Co., 110 Ala., 474. 

All of which is respectfully submitted. 

Respectfully submitted, 

Eugene A. Jones, 

T. Morris Wampler, 

A ttys, for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1913. 


No 2582. 

SAMUEL H. McMILLAN, appellant, 

vs. 

THOMAS J. D. FULLER, APPELLEE. 


BRIEF FOR APPELLEE 


Statement. 

The facts of this case, as disclosed by the bill of ex¬ 
ceptions in the record, upon which the rulings of the ccurt 
below were based, are, in the opinion of counsel for 
appellee, materially different from the statement thereof 
in the brief for appellant. From the record it appears 
that the defendant did not enter upon the lot in suit by 
mistake, intending to take possession of a different lot 
described in a deed as claimed in the brief for appellant 
(Brief, p. 1). It shows, on the contrary, that he entered 
upon this lot with deliberate purpose, intending thereby 
to take possession of, use and own this identical piece of 
ground without reference to the description contained in 
any deed whatsoever. The only mistake to be inferred 
from the evidence was one of the scrivener in preparing 
the deed. , • 

The situation arose under the following circumstances: 
In the summer of 1892 the defendant, wishing to buy a 
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lot upon which to build a dwelling, personally selected, on 
the ground, the very lot of which he subsequently took 
possession, selecting it with reference to its physical 
situation in relation to the public street improvements 
(Rec., pp. 7-8). After making this selection, on the 
ground, and deciding to buy the lot selected, he had 
nothing to do with the negotiations for the purchase of 
the land, nor the preparation of the deed; he did not 
attend to the details of the transaction himself (Rec., 
p. 9). He made no investigation to see if the lot of which 
he took possession conformed to the plat of subdivision; 
he left that to his representative “supposing that he had 
acquired title to the particular piece that I had pointed 
oid” (Rec., p. 10). Before taking possession he gave 
instructions to his attorney, Oscar Buckett, Esq., since 
deceased, to have a survey made of the lot he had selected , 
and subsequently he went there and saw the surveyor’s 
stakes on the lot he had selected (Rec., p. 8). He then went 
in person w ith his foreman employed to superintend the 
construction of the building of the house and personally 
directed him in the actual location of the house on the 
lot (Rec., p. 8). It was not until the year 1910 or 1911 . 
that he discovered that his deed did not embrace the lot 
he had selected, had had surveyed, had taken possession 
of and built upon (Rec., p. 10). Having selected this 
particular lot by its physical situation and given his 
attorney instructions to acquire the title to this specific 
lot he assumed that his deed conformed with these in¬ 
structions (Rec., p. 10), an assumption fully justified by 
the fact that after giving directions for its survey he 
went there and found the surveyor’s stakes on the very 
lot he had selected (Rec., p. 8). 

It was under these conditions that he entered into 
possession, built a dwelling house covering the larger 
part of the lot at a cost of 810,000, which he paid (Rec., 
p. 8), enclosed all the rest of the lot with fencing, hedges, 
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and terraces (Rec., p. 8), and possessed and used the 
whole lot as shown on the plat (Rec., p. 8). 

His actual occupation of the ground began in October, 
1892 (Rec., p. 7), and of the house, when it was com¬ 
pleted, about July 1, 1893 (Rec., p. 8). His first child 
was born in the house August 6, 1893; his three other 
children were born there and one died in the house (Rec., 
p. 8), and from the time of his taking possession down to 
the time of trial he held uninterrupted and exclusive 
possession of the entire lot, never admitted any right in 
any one else, claimed to be the owner of it, and entered 
with the intention of making it his permanent home 
(Rec., pp. 8-9). 

On the other hand, neither the plaintiff nor any one 
of his predecessors in the record title to the lot was ever 
in actual possession of the lot (Rec., p. 6). The plaintiff 
purchased in February or March, 1910, and he did not 
know he was purchasing the lot of which defendant was 
in possession, and did not discover that fact until a year 
later (Rec., p. 6). At the time plaintiff purchased he did 
not intend to purchase the lot of which defendant had 
possession, because, before purchasing, he went there 
and looked at the land and saw the Fuller house (Rec., 
pp. 6-7). The plaintiff’s purpose in buying the ground 
was to build an apartment house, and he looked over 
the ground, saw the Fuller house, and did not know it 
was on the land he was acquiring, and examined the 
situation and satisfied himself that the Fuller house would 
not interfere with the light and air of the apartment 
house he proposed building on the land he intended to 
acquire (Rec., p. 7). About a year later he discovered 
that his own deed embraced the lot on which the Fuller 
house stood (Rec., p. 6), and a year after that discovery 
on April 12, 1912 (Rec., p. 1), nineteen years and six 
months after Fuller’s possession began, he instituted this 
suit. 
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On the question of the defendant’s intention in taking 
and retaining possession of the lot in suit, the uncontra¬ 
dicted evidence before the court and jury was that the 
defendant, from the time of taking possession (Rec., 
p. 8), up to the time of trial, “had never admitted any 
right of any one else to the property. Never had any 
idea of such a thing. When he entered into possession it 
was with the intention of making it his permanent 
home” (Rec., p. 9). “He never at any time abandoned 
possession of it, or at any time abandoned his claim to 
be the owner of it" (Rec., p. 9). On the question of the 
hostility of his possession, the defendant was interro¬ 
gated and answered, on cross-examination, as follows: 

“It was not, then, Mr. Fuller, until 1911 that 
you thought of claiming in hostility to some other 
person? A. I claimed it as my property , but not 
knowingly in hostility to any one else” (Rec., 

p. 10). 

He further testified that the first intimation that he 
had that anybody else claimed this lot was since this 
suit was brought; prior to that his title had never been 
questioned so far as he knows (Rec., p. 11). 

The case was not withdrawn from the consideration 
of the jury, but was submitted to them under instruc¬ 
tions (Rec., p. 12), and the charge of the court (Rec., 
pp. 12-14). 

Seven errors are assigned against the judgment (Rec., 
p. 5), but as the fourth is not discussed in appellant’s 
brief it is assumed that it is abandoned. 


ARGUMENT. 

The alleged errors assigned and.relied upon in the 
brief for appellant are (1) that it was error to exclude 
from evidence the second clause of the stipulation as to 
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payment of taxes (Rec., p. 11), and also the question 
whether defendant also now claims title to another lot 
as well as that sued for in the declaration (Rec., p. 11; 
Brief, pp. 4-5); (2) that it was error to allow the Statute 
of Limitations to be pleaded, by way of amendment 
(Rec., p. 11; Brief, pp. 5-6); (3) that the new statute 
of limitations of fifteen years provided by section 1265 
of the Code does not apply to this case (Brief, pp. 6-9), 
and (4) that defendant’s possession was under mistake 
of fact and does not therefore constitute a bar to plain¬ 
tiff’s suit (Brief, pp. 9-12). These several contentions 
will be discussed in the foregoing order. 

I. 

The Nonpayment of Taxes and Claim of Title to Adjoin¬ 
ing Lot. 

The discussion of these alleged errors in appellant’s 
brief indicates a misconception by appellant of the real 
facts presented to the trial court and made the subject 
of its ruling and the exceptions thereto. 


a. 

The Nonpayment of Taxes. 

In the brief it is stated that: 

‘‘Evidence of the defendant’s nonpayment of 
taxes on this lot . . . was admissible as 

tending to show that his possession was not hostile 
but merely permissive” (Rec., p. 4). 

The relevancy of the fact of nonpayment of taxes to 
indicate the nature of an actual possession is not per¬ 
ceived, but if that relevancy be conceded, arguendo , the 
important fact is that such evidence as was offered on 
that subject was not excluded but was admitted. 

The record shows the following on cross-examination 
of defendant: 


/ 
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“Have you paid any taxes on this lot? I have 
paid taxes. I have asked for my tax bills each 
year, and the tax bills have been rendered as lot 
so-and-so, with the number of improvements, 
and I have always assumed that ivas this lot. 

“So really you have been paying taxes on the 
lot you bought and not upon the one you occupy? 
That has subsequently developed ; yes, sir” (Ree., 
pp. 9-10). 

As the record shows, no other questions were asked the 
defendant on the subject of his nonpayment of taxes, 
and this evidence was not excluded, but was admitted 
without objection. It was, therefore, in evidence, through 
plaintiff’s cross-examination, that defendant had not 
paid taxes on the lot in suit, but that he had paid taxes 
on another lot under the belief that they were the taxes 
upon the lot he occupied. 

The only evidence excluded by the court bearing on 
the question of taxes was the second clause of the stipu¬ 
lation/wherein it was admitted that the plaintiff and his 
predecessors in title have paid all taxes levied against 
this lot (Rec., p. 11). This was offered as “tending to 
show that defendant’s possession was not adverse’’ 
(Rec., p. 11). 

It was neither shown nor offered to be shown that de¬ 
fendant knew that plaintiff and those through whom he 
claimed were paying taxes upon the lot of which defend¬ 
ant had possession, and the conduct of others as to pay¬ 
ing taxes without the knowledge of the defendant, could 
not qualify the possessory act of the defendant. The 
transaction was res inter alios acta and inadmissible to 
affect defendant’s rights. Moreover, so far as the acts 
of the defendant himself were concerned, the plaintiff 
had already had the benefit before the jury of his admis¬ 
sion that he had not paid the taxes on the lot he occupied, 
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with his explanation that he supposed the taxes which he 
did pay were on the lot of which he had possession (Rec., 
pp. 9-10). This explanation, if true, was obviously suffi¬ 
cient; whether it was true or not was for the jury to de¬ 
termine. That the defendant was in possession of the 
lot, living on it in a house which he built thereon at a 
cost of ten thousand dollars, and admitting no right in 
any one else, are undisputed facts, the inference from 
which could not be rebutted by proof that someone else 
without his knowledge was paying taxes on the lot, and 
the fact was clearly immaterial as well as inadmissible. 

b. 

Defendant's Claim of Title to the Other Lot. 

It is contended in the brief for appellant that defend¬ 
ant’s claim— 

“of title to the adjoining lot was admissible as 
tending to show that his possession of the lot in 
controversy was not hostile but merely permis¬ 
sive” (Rec., p. 4). 

In the lirst place, it does not appear that defendant 
claims title to the adjoining lot. All the record shows is 
that on objection a question in the form following was 
ruled out: 

“Now you claim title to both lots? Is that so?” 
(Rec., p. 11). 

It does not appear from the record that plaintiff ex¬ 
pected this question to be answered in the affirmative. 
Defendant might have answered it in the negative. But 
assuming that he would have answered it in the affirma¬ 
tive, such answer would not be inconsistent with his 
claim of title to the lot in controversy. It should not 
be overlooked that the question propounded was not 
whether he claimed title to the adjoining lot instead of the 
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one in suit, but whether he claimed title to both. Claim¬ 
ing title to both could not possibly impair his rights to 
either and especially to the one of which he was in actual 
physical possession. The title to the adjoining lot was 
not in issue, and it would have been error to have entered 
upon an inquiry as to that title. The defendant claiming 
title to the lot in suit by adverse possession and having 
a deed to some other lot could not be compelled on the 
witness stand to make an election between the two. It 
was not shown or pretended that the plaintiff had or 
even set up any claim to the other lot for which defendant 
had a deed. The record discloses no fact which would 
make a claim to both lots operate as a disclaimer of title 
to the one in suit and no evidence was competent, in 
behalf of the plaintiff, unless it tended to impair the title 
of the defendant to the lot in controversy. 

II. 

Leave to Amend the Pleadings by Filing a Plea of Limi¬ 
tations Was Not Error. 

It may be suggested that the allowance of an amend¬ 
ment of the pleadings is not reviewable on appeal. The 
authority of the court is one of discretion, and the terms 
of the statute are very broad as to the extent of allowable 
amendments and the stage at which they may be made. 
Section 399 of the Code provides that: 

“In all judicial proceedings the court, justice, 
or judge, in which or before whom, the cause shall 
be pending shall have power upon such terms as 
shall seem best, at any stage of the case, to allow 
amendments of writs, pleadings, or other papers 
in the case. 

Unless, therefore, the appellant can show some abuse 
of discretion whereby he was deprived of some substan¬ 
tial right the action of the court in this regard would not 
seem to be open to examination here. The common law 
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rule was that amendments could be allowed at any time 
before verdict, though the adverse party might have the 
right, in consequence, to a discharge of the jury and a 
continuance, if he demanded it. Here, as the record shows, 
the plaintiff made no request for a continuance or post¬ 
ponement, he merely denied the right of the court to 
allow the plea and then demurred to it (Rec., p. 11). 

This court can not assume, in the absence of any show¬ 
ing in the record, that any ill consequences resulted to 
the plaintiff from the action of the court. 

It is true, as stated in the brief for appellant (Brief, 
p. 6), that the filing of this plea of limitations was sug¬ 
gested by the court; but, it is submitted, with respectful 
deference, that the defense thereby set up was equally 
available under the general issue. 

This question was directly decided by this court in the 
case of Morris vs. Wheat., 1 App. D. C., 237, a case there¬ 
tofore pending on appeal in the General Term of the 
Supreme Court and transferred to this court by the opera¬ 
tion of section 7 of the act of Congress creating this court. 
The action was ejectment and the defendant had pleaded 
the general issue and a special plea of the Statute of Limi¬ 
tations. L T pon motion of the plaintiffs, this plea of the 
Statute of Limitations was stricken out. In passing upon 
the question this court said (pp. 238-9): 

“The decision on the demurrer is not before us, 
but only the action of the special term in striking 
out the defendant’s plea of the Statute of Limi¬ 
tations. The defendants, who are the appellants, 
claim that they are entitled of right to their plea 
of the statute, and that this plea would tend to 
elicit an issue on the question of any existing dis¬ 
ability that might be claimed to remove the bar 
of the statute. On the part of the appellees it is 
claimed that the plea of the Statute of Limitations 
is unnecessary, and that the only proper plea in 
ejectment is the general issue, ‘not guilty.’ 

“It is not apparent to us that the order of the 
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special term, from which this appeal has been 
taken, is one that involves the merits of the action, 
and from which, under section 772 of the Revised 
Statutes of the United States for the District of 
Columbia, an appeal would lie to the general 
term. It is true that in ejectment, equally as in 
other cases, a defendant is entitled to the benefit 
of the Statute of Limitations, whenever he chooses 
to avail himself of it. But differently from other 
cases, it is not necessary in ejectment to plead the 
statute , so as to have the benefit of it. This was de¬ 
cided as long ago as the time of Lord Mansfield, 1 
Burrow, 113. And the rule has been universally 
adopted in this country. In the case of Hogan vs. 
Kurtz, 94 U. S., 773, which went up from this 
District, the Supreme Court of the L^nited States 
said: 

“ ‘Evidence of adverse possession in an action 
of ejectment is admissible, though the Statute of 
Limitations is not pleaded in defense .’ 

“The reason of this is that adverse possession 
of real estate for the statutory period of limitation 
not only bars an action of ejectment but by the 
terms of the statute creates a title in the possessor. 

“It seems to be unnecessary, therefore, to plead 
the Statute of Limitations in ejectment when the 
general issue has been interposed.” 

This rule is not deduced from the particular form of 
the Statute of Limitations, but is the logical consequence 
resulting from a possession which the statute does not 
permit to be disturbed. In the case of Campbell vs. Holt, 
115 U. S., 620, the Supreme Court, by Mr. Justice 
Miller, points out the difference in the operation and 
effect of statutes of limitation in actions to recover the 
possession of property and for damages for the violation 
of rights, saying, of the proceeding then before the court, 

(p. 622): 

“It is not a suit to recover possession of real or 
personal property , but to recover for the violation 
of an implied contract to pay money. The dis- 
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tinction is clear, and, in the view we take of the 
case, important .” 

(p. 623): 

u Possession has always been a means of ac¬ 
quiring title to property. It was the earliest mode 
recognized by mankind of the appropriation of 
anything tangible by one person to his own use, 
to the exclusion of others, and legislators and 
publicists have always acknowledged its efficacy 
in confirming or creating title. 

“The English and American Statutes of Limi¬ 
tation have in many cases the same effect, and, 
if there is any conflict of decisions on the subject, 
the weight of authority is in favor of the proposi¬ 
tion that where one has had peaceable, undis¬ 
turbed ., open possession of real or personal property, 
with an assertion of his ownership, for the period 
which, under the law, would bar an action for its 
recovery by the real owner, the former has ac¬ 
quired a good title — a title superior to that of the 
latter, whose neglect to avail himself of his legal 
rights has lost him his title. This doctrine has 
been repeatedly asserted in this court. Leffing- 
well vs. Warren, 2 Black, 599; Croxall vs. Shererd, 
5 Wall., 268, 289; Dickerson vs. Colgrove, 100 
U. 8., 578, 583; Bicknell vs. Comstock, 113 U. 8., 
149, 152. It is the doctrine of the English courts, 
and has been often asserted in the highest courts 
of the States of the Union.” 

From the foregoing it is clear that the court bases the 
doctrine that title is vested by possession for the statu¬ 
tory period not upon the form or words of a particular 
statute, but upon the mere fact of possession for the 
statutory period. 

So, in Leffingwell vs. Warren, 2 Black, 599, Mr. 
Justice Swayne says (p. 605): 

“The lapse of time limited by such statutes not 
only bars the remedy but it extinguishes the right 
and vests a perfect title in the adverse holder .” 
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Also, in Bieknell vs. Comstock, 113 U. S., 149, the 
court, through Mr. Justice Miller, says (p. 152): 

“This court has more than once held that the 
lapse of time provided by the statutes makes a perfect 
title:’ 

In none of these cases were the particular words or 
form of the statute considered, or even referred to in the 
opinions as having any bearing upon the ruling of the 
court, and in all the cases the statutes were different in 
time and phraseology. Thus, Leffingwell vs. Warren, 2 
Bl., 599, involved a Wisconsin statute; Hogan vs. Kurtz, 
94 U. S., 773, the Statute of James I. in force in the Dis¬ 
trict of Columbia, and Bieknell vs. Comstock, 113 U. S., 
149, an Iowa statute. 

It is respectfully submitted that under the general 
issue, in ejectment, the duration of the possession by 
the defendant may be shown, as well as the fact of pos¬ 
session, and if that duration be for the period fixed by the 
Statute of Limitations, it defeats the plaintiff’s action 
without any plea of the statute being interposed. 

The interposition of other pleas than the general issue, 
in ejectment, has been repeatedly discountenanced by 
this court. 

Barbour vs. Moore, 4 App. D. C., 535, 541. 
Crandall vs. Lynch, 20 App. D.. C., 73, 76. 

III. 

The Limitation of Fifteen Years Prescribed by Section 

1265 of the Code Was Properly Applied to this Case. 

This action was instituted April 12, 1913 (Rec., p. 1). 
The cause of action through defendant’s occupation 
accrued in October, 1892. Section 1265 of the Code es¬ 
tablishing the fifteen-year limitation in place of the 
twenty-year period of the Statute of James I, then in 
force, was enacted March 3, 1901, but did not go into 
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effect until January 1, 1902. Between the enactment of 
the Code and the date when it became operative was an 
interval of nine months and twenty-eight days. When 
the new limitation became operative January 1, 1902, 
the defendant’s possession had continued for only nine 
years and two months. There then remained five years 
and ten months within which suit could have been 
brought under the new limitation of fifteen years. Under 
such conditions, it can not be denied that ample oppor¬ 
tunity was afforded to any one claiming the property 
to sue the defendant in time to avoid the bar of the new 
statute. 

In the leading case in the Supreme Court of the United 
States, Terry vs. Anderson, 95 U. S., 628, the court, by 
Mr. Chief Justice Waite, in sustaining the validity of 
the statute in that case, says (pp. 632-3): 

“This court has often decided that statutes of 
limitation affecting existing rights are not uncon¬ 
stitutional, if a reasonable time is given for the 
commencement of an action before the bar takes 
effect.” 

The court further states (p. 633): 

“Here nine months and seventeen days were 
given to sue upon a cause of action which had 
already been running nearly four years or more,” 

and concludes with the statement that (p. 634): 

“The time, though short, was sufficient to en¬ 
able creditors to elect whether to enforce their 
claims or abandon them.” 

This decision has been followed in many other cases, 
among them some comparatively recent decisions. 

In Soper vs. Lawrence Brothers, 201 U. S., 359, Mr. 
Justice Holmes says (p. 369): 

“But suppose that the statute had enacted 
simply that if the conditions of section 1 should 
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be maintained from the date of the act until 
January 1, 1900, and no action brought, the former 
owner should be barred, there can be no question 
that it would have been valid. It was not and 
could not be argued that a statute of limitations 
allowing nearly five years would be unreasonably 
short. Turner vs. New York, 168 U. 8., 90; Terry 
vs. Anderson, 95 IT. 8., 628.” 


In Kentucky Union Co. vs. Kentucky, 219 U. 8., 140, • 
Mr. Justice Day says (pp. 156-7): 

“A time not unreasonably short for the begin- 
ing of actions may be fixed by the legislature, 
having in view particular conditions without violat¬ 
ing the due process clause. Terry vs. Anderson, 

95 U. S., 628.” 

In Blinn vs. Nelson, 222 U. 8., 1, Mr. Justice Holmes 
says (p. 7): 

“So the question put in the way most favorable 
for the plaintiff in error is whether a statute of 
limitations that possibly may allow little more 
than one year, is too short when the property is 
held in the quasi adverse hand of the receiver for 
that time (what the court would do and how it 
would interpret the statute if other property fell 
in after the receiver was appointed is not material 
in this case). We can not doubt as to the answer. 

If the legislature thinks that a year is long enough 
to allow a party to recover his property from a 
third hand, and establishes that time *in cases 
where he has not been heard of for fourteen vears 
and presumably is dead, it acts within, its con¬ 
stitutional discretion. Now and then an extraor¬ 
dinary case may turn up, but constitutional law, 
like other mortal contrivances, has to take some 
chances, and in the great majority of instances 
no doubt justice will be done. See American! Land 
Co. vs. Zeiss, 219 U. S., 47, 67. Shorter time than 
one year has been upheld. Kentucky Union Co. 
vs. Kentucky, 219 U. 8., 140, 156; Turner vs. 
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New York, 168 U. S., 90; Terry vs. Anderson, 
95 U. S., 628. See Soper vs. Lawrence Brothers 
Company, 201 U. S., 359, 369.” 

That section 1265 of the Code did repeal the provisions 
of twenty years in the Statute of James I and substitute 
therefor the period of fifteen years has already been de¬ 
cided by this court. 

In Gwin vs. Brown,- 21 App. D. C., 295, it was said 
by Mr. Chief Justice Alvey that (p. 309): 

“It is equally clear that by the subsequent 
enactment of the section 1265 of the Code, the 
sections 1 and 2 of the Statute of James were re¬ 
pealed, and new periods of limitations substituted 
therefor.” 

And in Columbian University vs. Taylor, 25 App. 

D. C., 124, this court, through the present chief justice, 
says (p. 131): 

“If the invalidity of the devise were apparent 
upon its face, the objection on the ground of 
laches in bringing the suit would be fatal, for a 
court of equity, in a case like this, should, by 
analogy, apply the rule of the statute of limita¬ 
tions, which bars an action of ejectment after 
fifteen years from the time the right to maintain 
the action shall have accrued. D. C. Code, sec. 
1265. By the allegations of the bill, more than 
fifteen years elapsed between the time that the 
Columbian University entered into possession 
under the devise and the commencement of the 
suit, and there is nothing to show that the ap- - 
pellees were at that time under a disability of 
any character.” 

It is not, therefore, open to question, in this court, 
that the new period of limitations is in force in this 
District as a substitute for the period prescribed by the 
statute of James I, or that as to this case it is validly 
applicable. The parties affected had over nine months 
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between the enactment of the statute and its going into 
operation within which to sue, and after it went into 
effect had nearly six years under the new statute. And 
this, under conditions where the ouster was most ob¬ 
vious, the disseizor living on the lot in a substantial 
dwelling house forty-four feet square and about forty feet 
high to the peak of the roof (Rec., p. 8), with the entire 
lot enclosed in the most complete manner (see Plat, 
Rec., p. 8). 

In addition to this, the plaintiff is a purchaser with 
actual notice of the conditions, as he admits that before 
buying the lot he visited the locality and actually saw 
the Fuller house , and that the lot for which he is suing 
u is the very lot on which the house stands (Rec., p. 7). 

If, as shown, supra , an adverse possession for twenty 
years, under the statute of James bars both the remedy 
and the right (Hogan vs. Kurtz, 94 U. 8., 773), and 
under the Wisconsin Statute of three years (Leffingwell 
vs. Warren, 2 Black, 599), or under the Iowa Statute of 
ten years (Bicknell vs. Comstock, 113 U. S., 149) the 
same result ensues, upon what theory can it be said that 
the same result will not flow from section 1265 of the 
Code fixing fifteen years as the limitation? Upon what 
principle can the court deny to this statute the same 
effect which has been uniformly given to all other 
statutes of limitation? Appellant apparently concedes, 
in the brief, that this statute would be a complete bar 
had it been pleaded at an earlier stage of the proceedings 
(Brief, pp. 7-8). But if it was unnecessary to plead the 
statute of James I in ejectment cases arising thereunder 
(Hogan vs. Kurtz, 94 U. S., 773, 775; Morris vs. Wheat, 
1 App. D. C., 237, 238-9), why is it necessary to do so 
under the present statute of fifteen years? 

It is said in appellant’s brief that: 

“Before the Code went into effect in this juris¬ 
diction the time required for the acquisition of a 
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title by adverse possession was twenty years” 
(Brief, p. 6). 

This is true, but why twenty years rather than sixty or 
any other period? Because the period then fixed by the 
statute of limitations against the possessory actions was 
twenty years, and for that reason alone. Had that stat¬ 
ute prescribed a period of thirty years, a good title by ad¬ 
verse possession would have required thirty years to 
mature it and had that statute fixed five years the title 
by adverse possession would have matured in five years. 
There is nothing in the statute of James I which expressly 
or impliedly denies the right or title of any disseisee, or 
expressly or impliedly vests such right or title in the 

disseisor. It deals whollv with remedies and denies the 

« 

right of the disseisee to prosecute a writ for possession, 
or make an entry after twenty years from the time when 
such right of entry accrued. The doctrine of the courts 
that adverse possession not only bars the remedy but 
also vests the title in the adverse occupant is based upon 
the principle that courts will not recognize, as existing 
rights, claims to possession which the law will not permit 
the court to enforce by judgment. 

In the brief for appellant it is also suggested (Brief, 
pp. (3-9) that the act of March 3, 1899, now section 111 
of the Code, makes twenty years the period of adverse 
possession necessary to extinguish the right and vest the 
title in the adverse occupant; that therefore adverse 
possession for the fifteen-year period of limitation under 
section 1265 has no effect upon the right but only upon 
the remedy , and to be availed of must be specially pleaded, 
and that notwithstanding the repeal of the twenty-year 
period of the statute of James I, and the substitution of 
the fifteen-year period, a good title by adverse possession 
can only mature after twenty years of adverse possession. 

This reasoning, it is respectfully submitted, involves 




18 


two fallacies. First, section 111 of the Code does not pre¬ 
scribe the period of time of adverse possession required 
either as a defense or to vest title. It is entirely silent on 
the subject. The only purpose of that statute is to enable 
one having a title, by adverse possession, resting in pais , 
to make such title matter of record. It does not change 
the law of adverse possession; adverse possession is’still 
a question of law with respect to established facts, and 
what constitutes it is still a question for the courts and 
not one defined by the statute. This is expressly held 
by this court in Gwin vs. Brown, 21 App. D. C., 295, 312. 
The only reference to time contained in section 111 is 
with respect to the exceptions allowed in proceedings 
under that section (111) in behalf of those under disability. 
With reference to such disabilities it provides that “the 
entire period during which such rights shall be preserved 
shall not exceed twenty-two years from the time such 
rights accrued.” 

The second fallacy is in the assumption that section 
111 creates or defines title by adverse possession. 

The source of title by adverse possession is still as here¬ 
tofore the Statute of Limitations (section 12(55 of the 
Code), which alone prescribes the time duration of the 
possession necessary to create such a title. By that 
statute the time may be much less than the maximum 
aggregate of twenty-two years allowed in proceedings 
under section 111, or it may be much more. In the case of 

/ i/ 

an adult under no disabilities it is fifteen years; in the 
case of a minor, five years after he comes of age, which 
might extend to twenty-six years, wdiere the minor was 
but a day old w r hen* the right accrued. In the case of 
one non compos or imprisoned it might be fiHy years or 
even more. 

Instead of creating, defining, or limiting title by ad¬ 
verse possession, section 111 merely provides a proceed¬ 
ing for proving and recording the fact of such title in behalf 
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of one who has already acquired such a title aliunde. 

The two sections of the Code are entirely independent 
of each other. Section 111 is a mere registry law to pro¬ 
vide for the record of titles existing in pais. Section 1265 
is a statute of limitations , barring possessory remedies , 
and, by consequence, as uniformly held by the courts 
of England and America, extinguishing the right for the 
enforcement of which a remedy no longer exists. 

IV. 

The Possession of the Defendant Was Hostile Within 
the Requirements for Adverse Possession. 

The contention of the appellant under the last point 
in the brief (Brief, pp. 9-12) and as indicated in the open¬ 
ing statement (Brief, pp. 1-3) is that the defendant took 
possession of this lot by mistake, under the notion that 
it was the lot described in a deed, and that it was not his 
intention to take possession of this particular lot. And 
it is argued that a possession by mistake can not be the 
basis of adverse possession. 

The contention of fact is contrary to the evidence and 
the verdict thereon rendered, under instructions which 
submitted the question of the intent of the defendant to 
the jury; and the proposition of law is opposed to the 
decisions of this court. 


a. 

Defendant's Possession Not Intended to Conform With a 

Deed. 

The evidence was clear and positive that the defendant, 
in taking possession of this lot, did not do so with reference 
to any deed. He selected, on the spot, this particular lot; 
it was the only lot he intended to buy and the only one he 
authorized his agent to secure for him. He never intended 
or agreed to buy any other lot, or intended or attempted 
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to take possession of any other lot. The mistake was 
not in his possession or purpose , but in the deed. The deed 
did not embrace the lot he bought or of which he took 
possession, but the possession was of the precise lot he 
selected and intended and attempted to buy. Upon this 
point the testimony of the defendant was as follows: 

“When you looked at the situation and decided 
you would like to acquire a lot there, did you 
select any particular place along that street 
where you wanted to locate your lot'! 

“That was what I meant to convey, that in 
going out there and making a personal examination 
I was particular to get land with an attractive 
outlook, and I took a great deal of care in selecting 
the land and the outlook I wanted to have. After 
making this visit out there and seeing this prop¬ 
erty and deciding that it was attractive and that 
1 liked it, I then proceeded to make arrangements 
to acquire the parcel to actually build my house 
on. 

“Where did that particular parcel lie with 
respect to the end of the street pavement? 

“That was just short of the end of the street 
pavement; in fact, that was one of the considera¬ 
tions that 1 had in mind—that the improvements 
extended only so far. 1 selected this location so as 
not to be at the raw edge of the asphalt pavement ; 
that is, 1 wanted to be well within the improve¬ 
ments’’ (Rec., pp. 7-8). 


He then— 

“directed his attorney, Oscar Luckett, who has 
since died, to have a survey made of the lot he had 
selected. Afterwards, he went there and saw the 
surveyor's stakes. They were on the lot he had 
selected. He went there with his foreman, em¬ 
ployed to superintend the actual construction of 
the work, and directed him in the actual location 
of the house on the lot. . . . He commenced 

building the house in about October, 1892, and 
completed it about the first of July, 1893. The 
house cost to build $10,000” (Rec., p. 8). 
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“From the time of taking possession up to the 
present, he had never admitted any right of any 
one else to the property. Never had any idea of 
any such thing. When he entered into possession 
it was with the intention of making it his perma¬ 
nent home. No one but himself and family ever 
lived in the house since he built it. No one else 
ever had possession of it at any time and he never 
at any time abandoned possession of it, or at any 
time abandoned his claim to he the owner of it. 
That he selected tins lot by its physical situation , 
and not by any lot number, and further that he 
had nothing to do with the negotiations for the pur¬ 
chase of the land nor the preparation of the deed ” 
(Ret*., p. 9). 

• ••••• 

“Mr. Fuller, don’t you know that at or about 
this time or shortly prior to the time when you 
testified you entered upon this lot, you had ac¬ 
quired by purchase and a deed title to a lot ad¬ 
joining this? 

“Not that I know of. I always thought I bought 
this particular piece of property” (Rec., p. 9). 

• ••••• 

“Did you select the lot from a plat which was 
shown you? 

“No, sir; I selected it entirely from personal 
inspection . 

“You did not know how far this lot you pur¬ 
chased was from the corner of the street? 

“Except from personal inspection. I picked out 
a lot in this exact place with reference to the im¬ 
provements on the street. 

“You made no investigation to see if the lot 
you were taking possession of conformed to the 
plat of the subdivision in which the lot you 
bought was located? 

“I did not; I left that to my representative, 
supposing that he had acquired title to the par¬ 
ticular piece that I had pointed out. 
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“I claimed it as my property, but not knowingly 
in hostility to any one else” (Itec., p. 10). 

It would be a palpable absurdity to claim that under 
the foregoing evidence the defendant had taken posses¬ 
sion of this lot in an effort to conform with the stipula¬ 
tions and descriptions in any deed. He had never seen 
deed or plat, knew nothing of lot numbers, and the only 
precaution he took beyond a personal and physical 
selection of the land on the ground was to have it sur- 
veved and to see that the surveyor’s stakes were on the 
identical land he had selected. 

That he believed that his attorney had obtained a deed 
which conveyed this particular lot in accordance with 
his selection and purchase is true; but that he took pos¬ 
session in an attempt to comply with the deed instead of 
with his selection and the surrey is absolutely excluded. 
Whether this testimony of the defendant was true was 
a question for the jury and they were permitted to pass 
upon it and did so under proper instructions. 

' * b. 

The Alleged Mistake Does Not in Law Militate Against 
Defendant's Adverse Possession. 

What constitutes a valid title to real property is es¬ 
sentially a local question controlled entirely by the law 
of the situs of the property. There is some apparent 
conflict in the decisions of the State courts upon this 
subject. It would be an unnecessary and unprofitable 
use of time to analyse and attempt to reconcile these 
decisions because the question is not an open one in this 
court, which has already decided which rule of decision 
it would follow and-adopt and make a law of property for 
this District. 

In the case of Johnson vs. Thomas, 23 App. D. C., 141, 
this court said (pp. 150-51): 
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“Under that will she was entitled to eight acres; 
she is in possession or claims to be in possession 
of eleven acres; and yet she protests that she does 
not want more than she was entitled to have under 
the will, but she claims that she was entitled 
under the will to all the property which she claims 
now, notwithstanding repeated surveys to the 
contrary. But, as she specifically claims the prop¬ 
erty in controversy as her own, and as she has 
exercised unequivocal acts of ownership over it 
adverse to all the world for twenty years and up¬ 
wards, her mistake can not be held to operate 
against her acquisition of title by adverse pos¬ 
session. It may be that a title by adverse posses¬ 
sion is founded as frequently upon honest mistake 
as upon deliberate tort. Certainly it is well es¬ 
tablished law that if a man goes upon the land 
of another, whether he does so by honest mistake 
upon the supposition that it is his own, or with the 
deliberate purpose of appropriating to himself 
that which is the property of another, and occu¬ 
pies it exclusively and adversely to all the world 
for a period of twenty years or upwards, he may 
by such adverse occupation acquire a complete 
title in himself. This is elementary doctrine in 
the law of adverse possession, and most assuredly 
greater consideration is due to a title by adverse 
possession based upon an honest mistake than to 
one based upon deliberate and wilful wrong.’’ 

And in Rudolph vs. Peters, 35 App. D. C., 438, it was 
said (pp. 445-7): 

“But it is contended by the appellants that the 
defendant must be limited by the boundaries re¬ 
cited in his deed, and that said strip of land does 
not fall within said boundaries, and that, even 
though the defenant has been in the actual, exclu¬ 
sive, open, notorious, and adverse possession of 
said disputed strip for a period of twenty-two 
years, up to the filing of the bill in this case, such 
possession can only be adverse up to the true 
boundary line, and as to anything over that, the 
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occupation is by mistake, and not under claim of 
right. 

To this view of the law, we can not assent. 
While it is true that there seems to be some con¬ 
flict in the State decisions upon this point, the 
Federal decisions are all opposed to the contention 
of the appellants. 

In Brown vs. Leete, G Sawy., 332, 2 Fed., 440, 
at pp. 442-443, the United States Circuit Court 
for the district of Nevada, said: ‘The plaintiff 
endeavors to take this case out of the statute, 
upon the ground that Leete took possession under 
his deed, describing this land as the southeast 
quarter of the southwest quarter, and, upon his 
own statement, did not intend to mark off or 
claim more land than his deed called for. 

‘A possession so taken, it is argued, can only be 
adverse up to the true boundary line, because, as to 
anything over that, the occupation is by mistake, 
and not under claim of right. This position will 
not bear examination, for every act of the de¬ 
fendant in entering and occupying this land was 
an assertion of title in himself. . . . Had it 

appeared by any manifestations on defendant’s 
part, at the time of his entry, that his claim of 
title was conditional upon the line marked by him 
being the true line, there would be some support 
for the plaintiff’s position. But the evidence is 
clear that he marked out the boundary, not as a 
doubtful one, but as the true one, and all his 
actions agree with this view. He could not then 
have contemplated the discovery of an error, and 
the future adjustment of the line to correct it. 
His expenditure of SI,700 in improving this strip 
of land is very satisfactory evidence that the line 
he had marked was then believed by him to be the 
true one, and that he claimed title up to it. That 
there was, in fact, an error made by the defendant 
when he ran out the line may be true, but having 
been located as the true boundary, and possesion 
taken, and title claimed to it for five years (the 
statutory period in Nevada), that is certainly 




sufficient to give the possession an adverse char¬ 
acter and bar the plaintiff. ’ 

In Neale vs. Lee, 8 Mackey, 5, the Supreme 
Court of the District of Columbia, holding a 
general term, laid down the same doctrine, and 
quoted with approval, in the course of their 
opinion, from Seymour, S. & Co. vs. Carli, 31 
Minn., 84, 16 N. W., 495, as follows: 

‘The defendant certainly has no color of title 
to lot 2; yet he or his grantors entered upon the 
particular portion thereof under a claim, though 
mistaken, that he was entitled to it as being a 
part of lot 1, and, in so far as their possession 
has been an actual occupancy, it should be deemed 
exclusive, adverse, and hostile to the plaintiffs. 

. . . The intention of the defendant or his grantor 
to assert an adverse claim to the disputed tract 
is manifested by his acts in improving and occu¬ 
pying it under such apparent claim, and such is 
the legal presumption upon the facts found. 
Sedgw. & W. Trial of Title to Land, sec. 749. 
They took possession of the land in question as a 
part of lot 1, and intended to claim it as their own, 
though they were mistaken as to the boundary. 
The object of the statute is to quiet titles and end 
disuptes. If the plaintiffs have a cause of action 
in ejectment, there would seem to be no good rea¬ 
son why the statute should not run against it, as 
in other cases, where the possession of land is with¬ 
held. It is the policy of the law that parties 
should assert their claims to the possession of 
land, and rectify their boundaries within the 
statutory term.’ ” 

Moreover, it is submitted, that in all the well con¬ 
sidered cases, in which a mistake has been held to defeat 
the claim of adverse possession, the mistake involved 
has been a physical error; where the party did not intend 
to take possession of the particular land he occupies, 
but of other land, which he erroneously supposes the 
land occupied to be. There is a very obvious difference 
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between such a case, and the intentional taking posses¬ 
sion of a particular parcel under the erroneous belief that 
one has title to it. The doctrine of title by adverse pos¬ 
session has no application to the case of one who has the 
legal title as well as the possession. It applies only to cases 
in which the person in possession has not the legal title. 
All titles by adverse possession must of necessity rest 
upon mistake or dishonesty. If one, knowing he has no 
title, take possession with intent to hold against the true 
owner, that is palpable dishonesty; if he take posses¬ 
sion honestly but erroneously, believing that he has 
title, it is a;mistake. The court will not impute to the 
legislature the purpose, in enacting a statute of limita¬ 
tions, to reward the dishonest by the protection of the 
statute, and leave wholly unprotected him who has 
through honest mistake entered into possession, and by 
the negligence and inattention of the true owner, been 
permitted to erect valuable improvements on the land. 

There can be no pretense that upon the facts shown 
by this record there was any physical mistake. It can 
not be claimed that defendant intended to buy, take 
possession of and use a different lot from the one of which 
he took possession. He made no mistake whatever. His 
agent made a mistake in describing the wrong lot in the 
deed. 

It is respectfully submitted that the record discloses 
no error and that the judgment appealed from should be 
affirmed. 

WM. G. JOHNSON, 

Counsel for Appellee. 












